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A Typical Hypothetical Becoming all-too
Common

* A small business is looking to file a
chapter 11 case.

* Business had been strong until a
recent snag where they found
themselves short on — and very much
in need of — cash.

» The debtor took out what looks like a
loan with a company called Blue Briar
Capital, who is sweeping the bank
account on a daily basis for
payments.
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* The business does not have the
cash flow to keep up with the
payments and account sweeps,
and they need to file bankruptcy.

« UCC search of the business
reveals Blue Briar Capital has filed
a UCC-1 financing statement for all
assets along with 6 others.
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A Chapter 5/11 gets filed

During cash collateral
proceedings...

You go ahead and file the chapter
11 case and list Blue Briar Capital
as a secured creditor.

You file a motion to use cash
collateral, but then...
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« Adispute arises:

* The “cash collateral” isn’t cash
collateral at all.

* The cash isn’t even property of the
estate.

* The transaction that Blue Briar
Capital entered into with the debtor
was a disguised, usurious
(unsecured) loan and not a sale of
the debtor’s future accounts
receivable.
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Can you buy something that doesn’t exist
yet?

What is the nature of the MCA's property

interest in the Debtor’s “future receivables”

or “future receipts™?

Recourse (NY vs. TX)
« UCC 9.109(e)
+ TX Finance Code Chp 306

» Starving Students vs. Express Working
Capital

« Karrody vs. Miller
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Historical Background

The Merchant Cash Advance (“MCA”) industry was born from the FinTech boom and is a sector within the
broader alternative financial services market that specializes in providing short-term financing solutions to
businesses. Typically, businesses that seek this type of financing need capital immediately to cover cash
flow shortages or short-term expenses.

Commonly in MCA transactions, a funder provides a small business with a lump sum of money in exchange
for a percentage of the business’s future generated accounts receivable. The amount received by the
funder in return is usually in excess of 100% when calculated as an APR.

Unfortunately, the MCA tries to classify these deals as the purchase of “future receivables” and, therefore,
not a loan. If it is not a loan, it is not governed by usury, and if there is no usury, the MCA funder is free to
charge the small business whatever it so desires. This legal nuance is what permits an MCA from receiving
what ordinarily would be deemed usurious interest, thereby allowing for the absurd and astronomical
amounts of money required to be repaid by a small business to an MCA funder.

The tides are changing.

New Legislation (TX HB 700, 2025)

+ TXFinance Code Chp 398
IE|
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What's the Problem??

« Example MCA agreement (see next slide)

« The MCA industry is designed to target and prey upon small businesses that
need cash but can’t get it, which is a common occurrence during economic
downturns. Through heavy spending and a massive focus on solicitation and
marketing, MCA providers repeatedly call business owners offering “deals” for
business financing that are highly tempting but more often than not are
usurious — creating a deeper hole the business can’t dig out of.

» Most MCA customers already have a senior, secured lender or factor.
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MCA Agreement
Example — Summary
of Terms

STANDARD MERCHANT CASH ADVANCE AGREEMENT

This is an Agreement dated ! by and between , inclusive

of its successors and assigns, and each merchant listed below (“Merchant”).
Merchant's Legal Name:
D/BIAJ: Fed ID #:
Type of Entity: _¥] Corporation _[J Limited Liability Company _[0 Partnership _[] Sole Proprietorship
Business Address: City: State: Zip: _
Contact Address: City: State: Zip:
E-mail Address: Phone Number:

Purchase Price

This is the amount being paid to Merchani(s) for the Receivables Purchased Amount

(defined below). This amount may be paid in installments if there is an Addendum stating | $ 465,000.00

that it will be paid in installments.

Receivables Purchased Amount

This is the amount of Receivables (defined in Section 1 below) being sold. This amount | $§ §74.25000

may be sold in installments if there is an Addendum stating that it will be sold in

installments.

Specified Percentage

This is the percentage of Receivables (defined below) fo be delivered until the

Recesivables Purchased Amount is paid in full. 7 %

Net Funds Provided

This is the net amount being paid to or on behalf of Merchant(s) after deduction of

applicable fees listed in Section 2 below. This amount may be paid in instaliments if there

is an Addendum stating that it will be paid in installments. $ 441,750.00

Net Amount to Be Received Directly by Merchant(s)

This is the net amount being received directly by Merchant(s) after deduction of applicable

fees listed in Section 2 below and the payment of any part of the Purchase Price

elsewhere pursuant to any Addendum fo this Agreement. This amount may be paid in

installments if there is an Addendum stating that it will be paid in installments. If any

deduction is being made from the Purchase Price to pay off another abligation by

Merchant(s), then the Net Amount to be Received Directly by Merchant(s) is subject to

change based on any change in the amount of the other obligation(s) to be paid off. $ 308.625.00

Initial Estimated Payment

This is the initial amount of periodic payments collected from Merchant{s) as an

approximation of no more than the Specified Percentage of the Receivables and is | $ 37.00000

subject fo reconciliation as set forth in Section 4 below.

per WEEK
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STANDARD MERCHANT CASH ADVANCE AGREEMENT

TERMS AND CONDITIONS
1. Sale of Future Receipts. Merchant(s) hereby sell, assign, and transfer to (making the absolute

owner) in consideration of the funds provided (“Purchase Price”) specified above, all of each Merchant's future accounts,
contract rights, and other obligations arising from or relating to the payment of monies from each Merchant’s customers
and/or other third party payors (the “Receivables”, defined as all payments made by cash, check, credit or debit card,
electronic transfer, or other form of monetary payment in the ordinary course of each merchant's business), for the payment
of each Merchant's sale of goods or services until the amount specified above (the “Receivables Purchased Amount”) has
been delivered by Merchant(s) to . Each Merchant hereby acknowledges that until the Receivables Purchased
Amount has been received in full by , each Merchant's Receivables, up to the balance of the Receivables Purchased
Amount, are the property of and not the property of any Merchant. Each Merchant agrees that it is a fiduciary for

and that each Merchant will hold Receivables in trust for in its capacity as a fiduciary for

The Receivables Purchased Amount shall be paid to by each Merchant irrevocably authorizing only one
depositing account acceptable to (the “Account”) to remit the percentage specified above (the “Specified
Percentage”) of each Merchant’s settlement amounts due from each transaction, until such time as receives
payment in full of the Receivables Purchased Amount. Each Merchant hereby authorizes to ACH debit the specified
remittances and any applicable fees listed in Section 2 from the Account on a daily basis as of the next business day after
the date of this Agreement and will provide with all required access codes and monthly bank statements. Each

Merchant understands that it will be held responsible for any fees resulting from a rejected ACH attempt or an Event of

re e I I l e n Default (see Section 2). is not responsible for any overdrafts or rejected transactions that may result from Z)
ACH debiting the Specified Percentage amounts under the terms of this Agreement. Each Merchant acknowledges and
agrees that until the amount of the Receivables collected by exceeds the amount of the Purchase Price,

will be permitted not treat any amount collected under this Agreement as profit for taxation and accounting purposes.

3. Estimated Pa!mem: Instead of debiting the Specified Percentage of Merchant's Receivables, may
instead debit $ 3700000 (‘E d Payment") from the Account every #EEX . The Estimated Payment
is i ded to be an approximation of no more than the Specified Percentage, subject to reconciliation.

5. Merchant Deposit Agreement. Merchant(s) shall appoint a bank acceptable to . to obtain electronic
fund transfer services and/or “ACH" payments. Merchant(s) shall provide and/or its authorized agent with all of the
information, authorizations, and passwords necessary to verify each Merchant's Receivables. Merchant(s) shall authorize

and/or its agent(s) to deduct the amounts owed to for the Receivables as specified herein from settlement
amounts which would otherwise be due to each Merchant and to pay such amounts to by permitting to
withdraw the Specified Percentage by ACH debiting of the account. The authorization shall be irrevocable as to each
Merchant absent ‘s written consent until the Receivables Purchased Amount has been paid in full or the Merchant
becomes bankrupt or goes out of business without any prior default under this Agreement.
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STANDARD MERCHANT CASH ADVANCE AGREEMENT

27. Stacking. Each Merchant represents, warrants, and covenants that it will not enter into with any party other

than any arrangement, agreement, or commitment that relates to or involves the Receivables, whether in the form
re e I I l e I l of a purchase of, a loan against, collateral against, or the sale or purchase of credits against Receivables without the prior
written consent of .
Exa I I l p I e 29. Security Interest: All Assets.

34. Choice of Law - New Yorl
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Negative Pledge Warning Notice

* A negative pledge provision protects the lender by prohibiting the borrower from granting a
lien or a security interest to another creditor which would:

» Reduce the amount of security or collateral available to the lender.

» Give the other creditor priority on the borrower’s assets or properties if a bankruptcy of the
borrower occurs.

» Negative pledges are contractual constructs widely used in many financings — from simple
mortgage loans to complex, large-scale real estate financing transactions — and, as a result,
are often taken as a market standard inclusion in finance documents.

» A negative pledge clause also limits the likelihood that a particular assets will be pledged
more than once, preventing conflict over which lending institution has the right to the asset if
the borrower defaults.
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UCC - 1 Financing
Statement with Tortious
Interference Example

UCC FINANCING STATEMENT

FOLLOW INSTRUCTIONS

A.NAME & PHONE OF CONTACT AT SUBMITTER (optional)
Jason M. Medley 713-352-6032

B. E-MAIL CONTACT AT SUBMITTER (optional)
jmedley@spencerfane.com

C.SEND ACKNOWLEDGMENT TO: (Name and Address)

'Epsncer Fane, LLP j
Attn: Jason M. Medley
3040 Post Oak Boulevard, Suite 1400
Iﬂcuslon, Texas 77056
SEE BELOW FOR SECURED PARTY CONTAGT INFORMATION

THE ABOVE SPACE IS FOR FILING OFFICE USE ONLY
1. DEBTOR'S NAME: Provide only gne Debtor name (18 or 1b) (use exact, full name; do nat ome, moddy, or abbreviate any parn of the Debior's name]. i any par of the individual Debtors name will

ot it i v 1 b o8 of item | blank, <heck hee l:l and prowide the individual Bebtor information in Berm 10 of the Finandng Statement Addendum (Form UCE1AD)
Ta. ORGANIZATION S NAME
OR S WOVIDUAL'S SURNAE FIRST PERSONAL NAME AGOITIGRAL ALE] [EUFF
7. MAILING ADDRESS g STATE |POSTAL CODE CouNTRY
Z DEBTOR S NAME. Provoe ooty gng. (2 0 2D} (e exact, full name. G0 ot ormit. modidy. of abbreviate any part of the Debiors name]. i amy part of the Indsichual Debiors name will
ot Bt in B 20, eave all of Mem 2 blank. check here [ snaeondene 1908 the el fFarm UCCIAD)
. OR TON'S NAME
OR [ TNBIIDUALS SURNAME FIRST PERSCNAL NAME ADOHTIGNAL TALEE) SUFFDX
Tc. WAILING ADDRESS i STATE |POSTAL CODE COUNTRY
3. SECURED PARTY'S NAME (or NAME of ASSIGNEE of ASSIGNOR SECURED PARTY) Provide only aos Party name {3 or 3b)
W S NAME
OR 135 NDVIDUAL'S SURNAME FIRST PERSONAL NAME ADDITIONAL NAME (S YINITIALS) SUFFIX
3o MAILING ADDRESS g TATE |FOSTAL COBE CEONTIT

4. COLLATERAL: This financing statement covers the followsng colateral

This filing covers: All now owned or hereafter acquired assets of Debtor, wherever located, and all
proceeds thereof. NOTICE: Pursuant to an agreement with Secured Party, Debtor has agreed not
to grant a security interest in its assets, including the Collateral or any future commercial tort
claim. Therefore, any third party's acceptance of a security interest in the Collateral will constitute
the tortuous interference with Secured Party's rights. In the event any third party is granted a
security interest in Debtor's assets in violation of this negative pledge agreement, Secured Party
asserts a claim to any proceeds thereof.
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Tortious Interference

 Tortious interference is a common law tort allowing a claim for damages against a
defendant who wrongfully interferes with the plaintiff's contractual or business
relationships.

* Four elements a plaintiff must establish in order to state a prima facie cause of
action for tortious interference with an existing contract:

1.
2.
3.

Existence of a valid contractual relationship or business expectancy;
Knowledge of the contractual relationship or expectancy by the defendant;

Intentional interference inducing or causing a breach or termination of the contractual
relationship or expectancy; and

Resultant damage to the party whose contractual relationship or expectancy has been
disrupted.
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What's Next?

« Tortious interference lawsuit(s) and “class action” reclassification as a disguised usurious loan.

« The MCA industry is evolving, with potential regulatory shifts among several states legislatures, which will
hopefully alleviate the practice of predatory loans issued by MCAs.

« Anticipated regulatory focus from state and federal authorities aims to bring transparency and fair
practices, addressing concerns related to usury laws and deceptive practices. Now, new rules are being
made to separate MCAs from regular loans, aiming to make things clearer and fairer. States like New York,
California, Utah, and Virginia have made new laws to help and protect people using MCAs.

* New York is on the cusp, as it passed SB 5740 in 2021, with the bill enacted in mid-2022. In addition,
California has similar legislation on its books. SB 5740 requires MCA funders to disclose certain
information about MCA terms to potential borrowers.

« But... throws the baby out with the bath water; misdirected anger is dangerous.

+ Beware the pendulum swing.

11

SpencerlFane



Recent MCA Cases

 Federal Trade Commission, Plantiff v. Jonathan Braun, Defendant

« The Federal Trade Commission (“FTC”) sued defendant, Jonathan Braun (“Braun”)
for violating Section 5 (a) of the Federal Trade Commission Act (“FTC Act”). A jury
found that Braun knowingly deceived multiple small business regarding the amount
of funding his company would provide and collect from them, this deception led to a
judgment of $3,421,067 to compensate the affected small business. The court
issued a summary judgment decision and permanent injunction against Braun,
including a lifetime ban from the merchant cash advance and debt collection
industries. The findings of fact, conclusions of law, and final judgment was filed on
February 6, 2024. Please find the Final Judgment document via this link:
https://www.ftc.gov/system/files/fic_gov/pdf/217-finaljudgment.pdf
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Recent MCA Cases

» Crystal Springs Capital, Inc v. Big Thicket Coin, LLC et al

« On appeal, Big Thicket Coin, Big Thicket Coin & Bullion, LLC, Gold Pro, LLC, and Big
Thicket Group, LLC (collectively, the “Big Thicket defendants”) presented evidence that
the agreement with Crystal Springs Capital, Inc. (the “plaintiff’) constituted a criminally
usurious loan. The Big Thicket defendants established that the terms in the agreement
were those of a loan, pursuant to which repayment was absolute, rather than a purchase
of future receipts, and repayment was contingent upon Big Thicket defendants’ actual
sales. Further, the plaintiff did not dispute the fact that the agreement was effected an
annual interest rate exceeding the criminally usurious threshold. Crystal Springs Capital,
Inc. v. Big Thicket Coin, LLC 2023 NY Slip was decided on October 11, 2023. Please find
the appeal via this link: hitps://law.justia.com/cases/newyorlc/appellate-division-second-
department/2023/2022-00579.html
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https://law.justia.com/cases/newyorlc/appellate-division-second-department/2023/2022-00579.html

Recent MCA Cases

« The State of New Jersey v. Yellowstone Capital LLC et al

« The Attorney General of New Jersey announced a $27.4 million settlement with a private
equity firm, its parent company, and six other associated companies (collectively,
“‘Respondents”) related to the violation of the New Jersey Consumer Fraud Act (“CFA”).
The Respondents, like many merchant cash advances (“MCA(s)”), have targeted small
businesses to enter into lending agreements disguised to purchase future receivables.
Under the order, the Respondents are enjoined from engaging in any practices that might
violate the CFA, and the Respondents are required to pay all outstanding balances and
any other associated fees. Please find the court order via this link:
https://buckleyfirm.com/sites/default/files/Buckley%20InfoBytes%20-
%20NJ%20AG%20Consent%200rder%20to%20Yellowstone%20Capital%2023.01.03.pdf
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Recent MCA Cases

« The State of New York v. Richmond Companies and People of the State of New York v. Yellowstone
Capital LLC et al

On June 10, 2020, Attorney General, Letitia James, filed a lawsuit against three major New York City based companies,
Capital Group, Ram Capital Funding, and Viceroy Capital Funding (collectively, the “Richmond Companies”). The
Richmond Companies exploited small businesses through fraudulent loans with extremely high interest rates disguised as
merchant cash advance purchase and sale agreements. The Richmond Companies collected these loans over short
repayment terms (e.g. 60 days), and the annual interest rates of the loans regularly exceeded 200 percent, and many
times exceeded 1,000 percent. Interest rates exceeding 1,000 percent are clearly in violation of New York State’s usury
laws (which dictate that annual interest rates cannot exceed 16 percent). Please find the Affirmation in Support of the
Verified Petition document via this link: https://ag.ny.gov/sites/default/files/affirmation_of john p. figura.pdf. Additionally,
on March 5, 2024, New York Attorney General, Letitia James, filed a lawsuit against 30 companies and individuals for
allegedly exploiting small business through fraudulent merchant cash advances. The companies and individuals include
Yellowstone Capital and its founder David Glass, Delta Bridge Funding, and several others who have issued merchant
cash advances disguised as loans. The office of the Attorney General sought $1.4 billion in interest and fraudulent fees,
including a court order that will stop any further illegal activity committed by the companies. The Attorney General alleged
that Yellowstone Capital and others subjected the small businesses to predatory loans. Please find the lawsuit via this link:
https://ag.ny.gov/sites/default/files/2024-03/nyag-v-yellowstone-et-al.pdf.
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Recent MCA Cases

* |n re Anadrill Directional Services

« On January 28, 2026, Chief Bankruptcy Judge Rodriguez rendered the attached decision
in In re Anadrill Directional Services, 2026 WL 234908 (S.D. Tex Bankr. Jan. 28, 2026). In
the decision, the Court denied an MCA company’s motion to dismiss fraudulent
conveyance claims premised upon the allegation that the MCA was an unenforceable
criminally usurious loan under applicable New York law. The Court performed a true-sale
analysis to conclude that, as alleged, the agreement did not transfer sufficient risk of loss
to the MCA company and provided ample means of recovery even if the merchant filed for
bankruptcy thereby rendering the repayment obligation absolute, just like a loan. Perhaps
equally interestingly, the Court also found that the sheer economics of the deal (merchant
to repay $1,016,000 despite receiving only $650,145.28) supported fraudulent transfer
claims because the merchant did not receive reasonable equivalent value.
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Recent MCA Cases

 J.P.R. Mechanical

« As many of you may be aware, in J.P.R. Mechanical v. Radium2 Cap. LLC (In re
J.P.R. Mechanical), 2025 Bankr. LEXIS 1319 (S.D.N.Y. Bankr. May 30, 2025), the
United States Bankruptcy Court for the Southern District of New York granted a
Trustee’s motion for summary judgment, finding that the MCA agreements at issue
were unenforceable, criminally usury loans and voidable transfers. The MCA
company filed and appeal to the District Court, but that appeal was recently
dismissed for lack of prosecution pursuant to the attached order.

IE|
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True Sale Case Law

TRUE SALE CASE LAW

True Sale Boils Down to:

Intent of the Parties

Loan or Sale Nomenclature

b. Titles; Form
Recourse

a. Full Recourse

b. Limited Recourse

C.

Texas and Louisiana — There is an exception to everything, except for
some things

Dryden and Majors Furniture Factors:

Whether the buyer has a right of recourse against the seller
Whether the seller continues to service the accounts and comingles
receipts with its operating funds

Whether there was an independent investigation by the buyer of the
account debtor

Whether the seller has a right to excess collections

Whether the seller retains an option to repurchase accounts
Whether the buyer can unilaterally alter the pricing terms

Whether the seller has the absolute power to alter or compromise the
terms of the underlying asset

The language of the agreement and the conduct of the parties
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True Sale Case Law

Table of Cases

In re Candy Lane Corp., 38 B.R. 571 (Bankr. S.D.N.Y. 1984) (citing Cross v. A.G.V. Assocs.,
Inc., 340 F.2d 42 (2d Cir. 1964), cert. denied, 381 U.S. 913 (1965)).

A.B. Lewis Co. v. National Inv. Corp., 421 S.W.2d 723 (Tex. Civ. App. 1967).
Fox v. Peck Iron & Metal Co., 25 B.R. 674 (Bankr. S.D. Cal. 1982).

In re Hurricane Elkhorn Coal Corp. Il. 19 B.R. 609 (Bankr. W.D. Ky. 1982), modified on other
grounds, 32 B.R. 737 (W.D. Ky. 1983).

See Butner v. United States, 440 U.S. 48 (1979).

Barnhill v. Johnson, 112 S. Ct. 1386 (1992).

In re Contractors Equip. Supply Co., 861 F.2d 241 (9th Cir. 1988).

In re National Equipment & Mold Corp., 64 B.R. 239 (Bankr. N.D. Ohio 1986).

In re Mortgage Funding, Inc., 48 B.R. 152 (Bankr. D. Nev. 1985).

In re Armando Gerstel, Inc. 65 B.R. 602 ( Bankr. S.D. Fla. 1986).
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In re Evergreen Valley Resort, Inc., 23 B.R. 659 (Bankr. D. Me. 1982).

In re The Woodson Co., 813 F.2d 266 (9th Cir. 1987).

In re Joseph Kanner Hat Co., Inc., 482 F.2d 937, 940 (2d Cir. 1973).

People v. Service Inst., Inc., 101 Misc.2d 549, 550 N.Y.S.2d 325, 326 (N.Y. Sup. Ct. 1979).
In re O.P.M. Leasing Services, Inc., 30 B.R. 642 (Bankr. S.D.N.Y. 1983).

In re Golden Plan of California, Inc., 829 F.2d 705 (9th Cir. 1987).

In re Carolina Utils. Supply Co., 118 B.R. 412 (Bankr. D.S.C. 1990).

Grossman v. Butcher, 1992 WL 158422, Slip Op.at 7 (Ohio Ct. App. June 30, 1992).
In re Executive Growth Invs., Inc., 40 B.R. 417 (Bankr. C.D. Cal. 1984).

In re National Equip. & Mold Corp., 64 B.R. 239 (Bankr. N.D. Ohio 1986).
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. In re Kassuba, 562 F.2d 511 (7th Cir. 1977).
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(1959).
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True Sale Case Law

In re Commercial Loan Corp., 316 B.R. 690, 700 (Bankr. N.D. . 2004).

Granite Partners, L.P. v. Bear, Stearns & Co., Inc., 17 F. Supp. 2d 275 (S.D.N.Y. 1998).
Endico Potatoes, Inc. v. CIT Group/Factoring Inc., 67 F.3d 1063 (2d Cir. 1995).

In re Dryden Advisory Grp., LLC, 534 B.R. 612 (Bankr. M.D. Pa. 2015).
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2006).
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Mostek Corp. v. Chemetron Corp., 642 S.W.2d 20 (Tex. App. 1982).

In re Kitchen Bros. Mfg. Co., No 13-01710-Npo, 2016 WL 3699341 (Bankr. S.D. Miss. July 5,
2016).

Herssein Law Grp. V. Reed Elsevier, Inc., No. 13-23010-CIV, 2014 WL 11370411 (S.D. Fla.
March 5, 2014).

In re Kemper, 263 B.R. 773 (Bankr. E.D. Tex. 2001).
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True Sale Case Law

Superfos Investments Ltd. FirstMiss Fertilizer, Inc., 809 F. Supp. 450 (S.D. Miss. 1992).
In re McDaniel, 127 B.R. 132 (Bankr. N.D. Tex. 1991).
Seeman vs. Philadelphia Warehouse, 274 W.S. 403 (1927).

BNY Fin. Corp. v. Fitwel Dress Co., No. Civ.A.95-4785A, 6 Mass. L. Rep. 373 (Mass. Sup.
Ct., Jan. 15, 1997).
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Additional Case Law

* Inre Heart Heating & Cooling. LLC, 2024 Bankr. LEXIS 689 (Bankr. D. Colo.
March 21, 2024).

» The debtor filed a subchapter V case and identified a large amount of debt attributable to
eight MCA transactions as “contingent” and/or “unliquidated”. The characterization of the
transactions mattered for purposes of the debtor’s subchapter V eligibility, though notably
the debtor had stipulated the transactions were loans. The debtor argued it did not owe
anything on account of the loans, however, but did not specifically articulate any basis
upon which to challenge the amounts owed (i.e., based on a usury defense), and
disputed debts still count towards the debt limit. The court found that the MCA
transactions, having been stipulated to as loans by the debtor, were liquidated, non-
contingent debts, and thus counted towards (and pushed the debtor over) the subchapter
V debt limit.
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Additional Case Law

» People v. Richmond Capital Group LLC, 195 N.Y.S.3d 637 (N.Y. Sup. Ct.
Sept. 15, 2023)

« Special proceeding brought by the New York Attorney General against various MCA
lenders (collectively defined as the “Predatory Lenders” in the court’s opinion). The
proceeding was brought pursuant to New York Executive Law, which allows for
injunctive relief, restitution, and damages where a person or business engages in
repeated or persistent fraud or illegality. The court reviewed 140 sample MCA
agreements from the Predatory Lenders, determined them to be loans instead of
true sales, and that such loans were usurious. The court found the Predatory
Lenders had committed fraud and thus the MCAs were void, and that the loans were
procedurally and substantively unconscionable and were thus void.
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» CapCall, LLC v. Foster (In re Shoot the Moon, LLC), 635 B.R. 797 (Bankr. D. Montana 2021)

« The debtor was comprised of nineteen restaurant entities which, immediately prior to filing
bankruptcy, had been nineteen separate entities, many of which had entered into MCAs with
CapCall. There were 18 MCAs with CapCall in total, all of which shared the same hallmark MCA
features: CapCall gave the entities immediate cash on closing, in exchange CapCall received a
portion of future receivables generated through operations, and the amounts promised by the
entities substantially exceed the amount of cash CapCall paid. Even though the MCAs were with
multiple entities, the manager of the entities directed a significant portion of the payments to
CapCall come out of a bank account of a separate entity not party to any of the MCAs that didn’t
operate any of the restaurants generating the revenue. The CapCall representative knew this,
and didn't express concern, so long as there was an account that would clear the payments. The
transactions were on form documents, no negotiations beyond basic economics, and emails
between the Shoot the Moon manager and the CapCall rep often referred to the transactions as
loans or notes and on at least one occasion there was negotiation as to the “term” of a
transaction.

Additional Case Law
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Additional Case Law

« CapCall, LLC v. Foster (In re Shoot the Moon, LLC), 635 B.R. 797 (Bankr. D. Montana 2021)
(con’t)

The debtor entities were merged into one single entity and filed a chapter 11 case in which a chapter 11 trustee
was appointed. The trustee sold substantially all the assets of the business, and lenders senior to CapCall were
only partially paid, leaving them with deficiency claims. CapCall didn’t object to the sales or a stipulation
regarding distribution to certain of the senior lenders. The trustee moved for turnover of funds held by the
debtor's former credit card processing company that hadn't been transferred to the debtor's accounts before the
petition date, and CapCall and the trustee stipulated to segregate the funds pending resolution of the parties'
dispute. CapCall filed a proof of claim for conversion of receivables that CapCall said it owned, stating its claim
was unsecured and that it held no security interest in property of the debtor.

CapCall filed an adversary proceeding seeking a declaration that it owned the money in the segregated account
and a judgment against the trustee for conversion of postpetition receipts. The trustee asserted counterclaims
seeking declaratory relief about which state's law applied to the transaction (New York or Montana), and that the
transactions were disguised loans and not sales. The trustee also sought unencumbered title to the segregated
account, avoidance and recovery of preference payments, and remedies stemming from CapCall’s alleged
usurious interest rates.
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Additional Case Law

« CapCall, LLC v. Foster (In re Shoot the Moon, LLC), 635 B.R. 797 (Bankr. D. Montana 2021)
(con’t)

The court looked at various factors and determined that the transaction was a disguised loan. Factors
considered were: (1) whether the buyer has a right of recourse against the seller; (2) whether the seller
continues to service the accounts and commingles receipts with its operating funds; (3) whether there was an
independent investigation by the buyer of the account debtor; (4) whether the seller has a right to excess
collections; (5) whether the seller retains an option to repurchase accounts; (6) whether the buyer can
unilaterally alter the pricing terms; (7) whether the seller has the absolute power to alter or compromise the terms
of the underlying asset; and (8) the language of the agreement and the conduct of the parties.

The court then applied Montana choice of law analysis to determine that Montana law, not New York, applied,
despite the choice of law provisions in the MCAs. Montana has a usury statute that prohibits interest over 15%
and the penalty is “forfeiture of a sum double the amount of interest” charged and an express remedy for the
borrower or its successor to recover “a sum double the amount of interest paid.” The trustee used an expert
witness to perform a detailed analysis of the relevant transactions to come up with an effective rate of interest
that CapCall charged and the applicable penalty under Montana law. That statutory penalty was $1,216,685.

The trustee also succeeded on the preference claim for transfers totaling $1,129,071 (“subject to a reduction on
a dollar-for-dollar basis equal to any imputed interest included within the preferential payments, but only to the

extent CapCall actually satisfies in full its liability to the Trustee under the Montana usury statute”). .
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Additional Case Law

« CapCall, LLC v. Foster (In re Shoot the Moon, LLC), 635 B.R. 797 (Bankr. D.
Montana 2021) (con’t)
* Montana also has a reciprocal fee statute which makes unilateral fee provisions

bilateral regarding “any action on the contract” and entitles the prevailing party to
recover reasonable attorney's fees, so the trustee also recovered attorney fees.
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Additional Case Law

In re Brooks, 619 B.R. 669 (Bankr. C.D. lll. 2020).

The debtors entered into a transaction where they sold “future receipts, accounts, contract rights and other
obligations arising from or relating to the payment of moneys” from their customers. They were to pay $236,250
to the MCA company over the course of one year in exchange for $175,000 paid to them by the MCA company.
They designated a bank account as the account for payments to be drawn from, but they also had a loan with
the subject bank which was secured by, among other property, the same bank accounts. Eventually a stop
payment was issued on the bank account, payments to the MCA company ceased, and the MCA company got a
judgment against the debtors. Their chapter 11 filing followed, and they listed the MCA company as an
unsecured creditor. The debtors filed a motion for post-petition financing almost a year into their case, which is
the first time the MCA company raised the issue of ownership of the debtors' future payables. An agreed order
was entered, but the debtors later filed an adversary proceeding to detem1ine the MCA company's interest, as
well as the banks’, in the future receivables.

The MCA company alleged that the bank impliedly authorized the sale of its collateral (the receivables), and thus
lost its secured status. The evidence did not support this argument though, and the court found the bank still held
a valid security interest in the debtors’ receivables. The MCA company also requested that the court equitably
subordinate the bank’s interest in the receivables, but this argument likewise failed due to lack of evidence of any
collusion or insider status between the bank and debtors.
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Additional Case Law

* GMI Group, Inc. v. Unique Funding Solutions, LLC (In re GMI Group, Inc.), 606
B.R. 467 (N.D. Ga. 2019).

« The debtor sold $111,750 of its future receipts in exchange for $75,000. The debtor
initiated an adversary proceeding and asserted various claims, including one under New
York's usury laws. The MCA company argued only loans could be subject to usury laws
and took the position that it was a true sale. The bankruptcy court found that the
transaction was a loan and that it was usurious, even though it noted that New York law
(which applied pursuant to the terms of the agreement) strongly disfavors a finding of
usury. In determining that the transaction was a loan, the bankruptcy court looked
specifically at whether the transaction guaranteed full repayment, which the bankruptcy
court found it did. The court also found the MCA company's loan was criminally usurious
under New York law and directed the debtor to submit additional briefing regarding the
appropriate remedy for a criminally usurious loan.
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Additional Case Law

Womack v. Capital Stock, LLC, 2019 WL 4142740 (S.D.N.Y Aug. 30, 2019).

Plaintiffs asserted a usurious contract claim against the MCA company, and the court noted that it must
determine the true nature of the transaction, looking at its "true character ... rather than its title." The court noted
the three factors to consider when determining whether the transaction was a loan or a true sale: (1) whether
there is a reconciliation provision; (2) whether the agreement has an indefinite term; and (3) whether the plaintiff
has any recourse should the merchant declare bankruptcy. The court also focused on allocation of risk, stating
the primary indicia of a loan are the debtor's absolute obligation to repay the principal sum without risk to the
creditor of the debtor's business failure, and that MCA transactions cannot be considered loans where the MCA
funders' purchase price was placed at hazard and they had no absolute right of repayment if the businesses
failed. The court found that in the transaction at issue the MCA company bore the risk and there was no absolute
payment obligation, and thus was not a loan.

Interesting, the court stated "At least twenty-eight other recent decisions by State and Federal courts in New
York found that similar MCA transactions were not loans subject to New York's usury laws." The court noted that
while the law was harsh, it was an issue for the legislature, rather than the courts, to remedy.
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Additional Case Law

* Inre R&J Pizza Corp., Case No. 14-43066, 2014 WL 12973408 (Bankr. E.D.N.Y. Oct. 14,
2014).

« The MCA party filed a motion for an order prohibiting the use of non-estate property (purchased
accounts) by the debtor. The court found that the purchase agreements represented a true sale
of receivables, and that the accounts did not constitute property of the debtor or its estate. The
court prohibited the debtor from using a percentage of future credit card receivables until the
MCA party was paid in foll. The court noted that case law focused on the "economics" of the
transaction, and which party bears the risk of non-collection from the account debtor when
determining whether a transaction is a true sale or secured transaction. The court focused on the
fact that the purchase agreement consistently used "purchase" and "sale" and "buyer" and
"seller" as defined terms and that the UCC-1 described the transaction as a purchase and sale.
The purchase agreement also did not provide for any recourse against the debtor for non-
collection, the MCA party could not alter the price terms of the purchase, and the transaction
included only a limited personal guaranty.
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» Clever Ideas, Inc. v. 999 Restaurant Corp., No. 0602303/2006, 2007 WL 3234747
(N.Y. Sup. Ct. Oct. 12, 2007).

« Arestaurant entered an “advance meal sales” agreement, pursuant to which it was
advanced $22,000 in exchange for a portion of its future credit card receipts. Under the
agreement it was required to repay $44,000. A second agreement was entered into where
the restaurant was advanced $213,000 and was required to repay $319,000. The MCA
sued the restaurant to enforce the agreement and argued that the lllinois law, a state with
no usury statutes, applied based on the choice of law provision. The court rejected that
position and declined to give effect to the choice of law provision in the agreement, opting
to apply New York law which the court said had the most reasonable relationship to the
agreements. The court characterized the transaction as a loan and allowed the restaurant
to assert the usuary defense.

Additional Case Law
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